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Introduction & Scope of Works


Culture Company 2013 Ltd is an independent company formed to deliver City of Culture 2013 in partnership with Derry City Council, Ilex Urban Regeneration Company and the Strategic Investment Board.

Culture Company 2013 Ltd has a requirement for a prominent office/shop within Derry-Londonderry City Centre.

The office/shop must be located in an area with an average footfall of approximately 80 persons per hour.

The dimensions of the space must be between 300sqft and 500sqft.

The ideal office/shop must be on the ground floor, include a toilet facility, a kitchen area, a telephone socket, and meet disability access requirements.

The office/shop must have an operational intruder and personal attack alarm system connected to the security services.

The office/shop must be in good condition and capable of being occupied by Culture Company 2013 Ltd on 1 December 2011 at the latest.

The term of the contract will be until January 2014 with an option to extend. There should be provision for 6mthly breakpoints/reviews.

This Invitation to Tender supersedes the previous Invitation to Tender issued last month by Culture Company 2013 Ltd.


Instructions to Tenderers


1. Invitation To Tender

1.1 Culture Company 2013 Ltd principally invites detailed and costed proposals for Tender brief defined in Introduction & Scope of Works. Please ensure your submission includes all details as per section 19 of Instructions to Tenderers.

2 [bookmark: _Toc99184540]Explanation of Documents / queries during the tender period / registration of intent to tender

2.1 It is the responsibility of prospective facility/service providers (hereafter referred to as ‘tenderers’) or parties submitting ‘expressions of interest’ to obtain for themselves at their own expense any additional information ‘tenders’) or ‘expressions of interest’.

2.2 Tenderers are advised to ensure that they are fully familiar with the nature and extent of the obligations to be accepted by them if their tender is accepted, including the Council’s Standing Orders, a copy of which may be seen by arrangement.

2.3 Should any tenderer be in doubt as to the interpretation of any part of the contract documents, the Culture Company Officer shall endeavour to answer written enquiries.  All queries must be submitted in writing to arrive with the Culture Company Officer not later than 3 weeks before the date of return of tenders, i.e. 21st October 2011, by post or email to:  

Valerie Breslin, Culture Company 2013 Ltd, Building 71, Ebrington, Derry-Londonderry BT47 1JY
Email: valerie.breslin@cityofculture2013.com

2.4 All copies of written queries received, together with written replies will be sent to all tenderers not later than two weeks before the date of return of tenders. 

2.5 In order to ensure receipt of written replies, all prospective tenderers are therefore requested to register their intent to tender in writing to the Culture Company Officer by post or email as noted in Clause 2.3 above, not later than three weeks before the date of return of tenders, including full contact details and indicating tender will be submitted.

2.6 No representation, explanation, or statement made to a tenderer, or anyone else, by or on behalf of the Culture Company, as to the meaning of any of the tender documents, or otherwise in clarification as aforesaid, shall bind the Culture Company in exercise of its powers and duties under any subsequent Contract(s).
[bookmark: _Toc99184541]

3	Accuracy Of Tender 

Tenders must be submitted for the supply of all the services specified in the Form of Tender. Tenders submitted for part of the services only will be rejected. Tenderers must price separately for all items listed in the Form of Tender. The Culture Company may reject any tender that is not priced separately.  

[bookmark: _Toc99184542]4	Information to be provided

Tenderers should provide a brief description of the overall organisation of their company. Tenderers must also include subcontracting information in this section if subcontractors will be engaged. Subcontractors must be named and their roles in the project briefly described.

Tenderers should provide this general background information:
· [bookmark: _Toc38181116]Company Address
· Contact person (s)
· Year established and company background
· [bookmark: _Toc38181119]Account experience
· [bookmark: _Toc38181123]Number of customers currently being serviced
· [bookmark: _Toc38181125]Comprehensive list of available services 
· [bookmark: _Toc38181127]Provide any additional background information

Tenderers must complete and return all relevant tender/pricing, assurance and declaration forms etc. and must supply a recent photograph of the premises.

5 [bookmark: _Toc99184543]Submission of Tender Documents (and/or Additional Proposals and Expressions of Interest)

5.1	The tender(s) shall be made on the Form of Tender(s) provided, and signed by the Tenderer.  All Contract Documents, together with these Instructions and completed Form of Tender(s) should be forwarded, by registered post or delivered by hand and a receipt obtained to:
	
	Áine Gallagher
	Director of Operations
Culture Company 2013 Ltd	 
	Building 71
Ebrington 
Derry Londonderry
BT47 1JY

	so as to arrive not later than 12.00 noon on 11th November 2011.

Please provide 3 copies of your tender submission. These copies will enable your submission to be reviewed by tender panel

	No UNAUTHORISED alteration or addition should be made to the Tender Form(s), or to any other of the Contract Documents.  IF ANY SUCH ALTERATION OR ADDITION IS MADE OR IF THESE INSTRUCTIONS ARE NOT FULLY COMPLIED WITH THE TENDER MAY BE REJECTED.

5.2	All documents requiring a signature shall be signed.
(a) Where the Tenderer is an individual, by that individual
Where the Tenderer is a partnership by the two duly authorised partners.
(c)	Where the Tenderer is a company by two directors or by a director and the secretary of the company, such persons being duly authorised for that purpose.

5.3	Tenders shall be submitted strictly in accordance with the tender documents.  

5.4   	No alteration to the text of any of the Tender Documents will be permitted, and if any are made, the tender may be rejected. Failure to complete any part of the documents may also incur rejection of the tender.

5.5   	Tenderers must ensure that all requested documentation is returned with the completed tender.  

5.6	No name or mark, including any franking machine slogan, is to be placed on the envelope to indicate in any way the identity of the sender.

5.7	Tenderers or any representatives thereof will not be permitted to be present when the tenders are opened.

5.8	All prices should be quoted in pounds sterling and shall be exclusive of VAT.

6	The Basis of the Tender

The rates quoted in the form of tender section shall remain fixed for the duration of this contract.

[bookmark: _Toc99184544]7	Period of Acceptance    

The Tenderer is required to hold his tender open for acceptance for a period of 120 days from the closing date for the submission of tenders.

[bookmark: _Toc99184545]8	Evaluation of Tender

8.1	Evaluation/Award Criteria are outlined in next section.

8.2	Culture Company 2013 Ltd is not required to accept the lowest or any tender.

[bookmark: _Toc99184546]



9	Contract Documents take Precedence 


The information given in these Instructions for Tenderers is given in good faith for the guidance of Tenderers, but if there is any conflict, the Conditions of Contract, Specifications, and the Pricing Documents / Form of Tender shall take precedence over these Instructions.

[bookmark: _Toc99184547]10	Pre-Selection Interviews / Presentations

Tenderers are put on notice that they may be required to attend the Culture Company Offices, Building 71, Ebrington, Derry~Londonderry, for procedural and technical presentations and/or interviews during the process of tender evaluation at no charge to the Culture Company. 

11 Contract Commencement Date and Term 

It is envisage that this contract will commence in December 2011 and will remain in place until January 2014, with the option to extend the lease beyond this point. Break points will be available to the Culture Company on a six-monthly basis to facilitate review of the ongoing demand for the office/shop space.

12 Questions	

All questions, requests or other communications regarding this tender must be made in writing to valerie.breslin@cityofculture2013.com

13 Late Submissions

Tenders submitted after the closing date will not be accepted. 

14 Expenses and Losses

The Culture Company 2013 Ltd shall not be responsible for, or pay for, any expenses or losses that may be incurred by any tenderer in preparing their tender proposals.

15 Preparation of Tender

It is the responsibility of prospective tenderers to obtain for themselves, at their own expense, any additional information necessary for the preparation of their tenders.

16 	Confidentiality

All information supplied by the Culture Company in connection with this invitation to tender shall be treated as confidential by prospective tenderers, except that such information may be disclosed so far as is necessary for the purpose of obtaining sureties, guarantees and quotations necessary for the preparation and submission of the tender.
17 	Ownership of Tender Documents

These documents are, and shall remain, the property of the Culture Company 2013 Ltd and shall be returned with the tender. If no tender is to be submitted, the documents shall be returned pursuant to the Culture Company 2013 Ltd’s invitation to Tender.

18 Insurances

The Supplier shall effect and maintain insurance necessary to cover their liabilities under this Contract. 

19 Format of Tenders
 
Those interested in tendering for this project should submit a tender document comprising of:

· Form of Tender
· Evidence of experience including references of track record of similar type projects
· Company details as per section 4 of Instructions to Tenderers
· Form of Assurance
· Collusive Tendering Certificate
· Declaration of Commitment to the Promotion of Equality of Opportunity & Good Relations
· Fair Employment declaration
· Copies of Insurances: Public/Products Liability, Employers Liability etc 
· Any additional information to support your tender submission

20	Offer and Acceptance of Contract
	
0. Prior to the expiry of the tender validity period as defined in Clause 7 Culture Company 2013 Ltd will send to the successful tenderer a letter of provisional acceptance of tender. This letter will make clear that the execution of the contract will be subject to a minimum mandatory standstill period of 10 calendar days, from the day after the date of letter of provisional acceptance.
0. At the same time, Culture Company 2013 Ltd will notify each unsuccessful tenderer.
0. At the end of the standstill period, unless Culture Company 2013 Ltd notifies the successful tenderer that there has been judicial interruption in the form of an order by the court of competent jurisdiction that the execution an/or implementation of the contract should be suspended pending a full hearing of the matter by a court of competent jurisdiction, Culture Company 2013 Ltd will execute the contract documentation.
0. If judicial interruption takes place Culture Company will execute the contract documentation only following the conclusion of the Court proceedings (including any appeals) in favour of Culture Company 2013 Ltd. If the Court proceedings are concluded against Culture Company 2013 Ltd, no contract shall be entered into or executed.

Please provide 3 additional copies of your tender submission for tender panel review.




Evaluation / Award Criteria

	Mandatory Criteria, these criteria must be met by submitting parties
City Centre location							Pass/Fail
Average footfall > 80 persons per hour				Pass/Fail
[bookmark: _GoBack]Between 300sqft and 500sqft					Pass/Fail
Ground Floor location, with toilet, kitchen area, telephone  	Pass/Fail
	socket, and meeting disability access requirements

Operational intruder and personal attack alarm system 	Pass/Fail connected to the security services.
Available on or before 1 December 				Pass/Fail

Cost per ft2								75%

Condition of proposed office / shop space (in order to 
determine condition of building a site visit may be required)	25%


Contract award will be based on most economically advantageous cost to Culture Company 2013 Ltd.
 

			
 





Form of Tender
 
“Rental of City Centre Space for City of Culture”


To:Culture Company 2013 Ltd, Building 71, Ebrington, Derry-Londonderry BT47 1JY

Dear Members:

Having examined all documentation bound in this Invitation Document as listed in the Table of Contents. I/we undertake to provide the above-mentioned services in conformity with this tender for the following prices: -

	Item
	Cost 
	Back up Information

	City Centre office / shop space for City of Culture
	£ / ft2
	

	
	
	

	
	
	

	
	
	



Please also provide the following: 

Please provide a recent photograph of the proposed space

Please provide details of rates for the proposed space

I/we agree that all prices will be fixed for the term of this contract.

I/we confirm that the photograph supplied truly reflects the current condition of the premises.

I/we understand that you are not bound to accept the lowest or any tender.


Signed: ………………………………………………………………………………..
For or on Behalf of: ………………………………………………………………….
Address: ……………………………………………………………………………….
Position in Company: ……………………..………  Date: ………………………... 
 




Terms & Conditions






Form of Assurance

Health and Safety at Work (Northern Ireland) Order 1978


The Contractor’s attention is drawn to the provision of the above Order, which became law on 1 May 1979, and in particular to Clause 4 of the Order “General Duties of Employers to their Employees”.

I undertake in the event of my tender being accepted to carry out these works with due regard to the provisions of the Health and Safety at Work (Northern Ireland) Order 1978 and all attendant Regulations made there under.

Site staff shall be adequately trained, instructed and supervised to ensure so far as is reasonably practicable the Health and Safety of all persons who may be affected by the works under this Contract.

All plant, equipment and vehicles for use under this Contract shall, where statutorily required, be tested and examinations will be submitted to the Culture Company before any item of plant is brought into use under the Contract.

Before commencing work I will prepare a written policy on the Health and Safety of any employee engaged in this work together with written organisational arrangements for carrying out the policy, including particular arrangements for the health and safety of employees required to enter manholes and culverts.


Signed: ___________________________________________________________

On behalf of: 	   ____________________________________________________

                             ____________________________________________________

                             ____________________________________________________

Date:  _____________________________________________________________

(signed copy to be returned with Tender Submission)


Collusive Tendering Certificate


We certify that this is a bona fide tender and that we have not fixed or adjusted the amount of the tender by or under or in accordance with any agreement or arrangement with any other person. We also certify that we have not done and we undertake that we will not do at any time before the hour and date specified for the return of this tender, any of the following acts:

1.	Communicating to a person other than the person calling for those tenders, the amount or approximate amount of the proposed tender, except where the disclosure, in confidence, of the approximate amount of the tender was necessary to obtain insurance premium quotations required for the preparation of tender.

2. Entering into any agreement or arrangement with any other person that he shall refrain from tendering or as to the amount of any tender to be submitted.

3.	Offering or paying or giving or agreeing to pay or give any sum of money or valuable consideration, directly or indirectly to any person for doing or having done or causing or having caused to be done, in relation to any other tender or proposed tender for the said work, any act or thing of the sort described above.

In this certificate the word “person” included any persons and anybody or association, corporation or unincorporated and “any agreement or arrangement” included any such transaction, formal or informal and whether legally binding or not.



Signed: ___________________________________________________________

On behalf of: 	   ____________________________________________________

                             ____________________________________________________

                             ____________________________________________________

Date:   	       _____________________

(signed copy to be returned with Tender Submission)



Declaration of Commitment to Promoting Equality of Opportunity and Good Relations

1.	Preamble

1.1	Culture Company 2013 Ltd must have due regard to the need to promote equality of opportunity:

· Between persons of different religious belief, political opinion, racial group, age, marital status or sexual orientation;
· Between men and women generally;
· Between persons with a disability and persons without;
· Between persons with dependants and persons without.

1.2	In addition the Culture Company must also have regard to the desirability of promoting good relations between persons of different religious belief, political opinion or racial group.
	
1.3	The Culture Company is committed to fulfilling these obligations and is keen to not only to ensure that suppliers of goods and services, contractors undertaking work on behalf of the Culture Company, and groups who receive support from the Culture Company do not act in any way that would contravene the Culture Company’s statutory equality duties but also that they help promote equality of opportunity and good relations within their own area of work and organisation.

1.4	It is therefore a condition of any offer of grant aid / support or contract for goods or services that the Chief Executive, Managing Director or other authorised person signs, on behalf of their organisation, the declaration below. This declaration will confirm that the organisation is committed to promoting equality of opportunity and good relations and will not act in any way that will undermine the Culture Company’s commitment to fulfil its statutory obligations.

1.5	The Culture Company will not enter into any contract or provide support / grant aid to any organisation which does not sign the Declaration of Commitment to the Promotion of Equality of Opportunity and Good Relations.



Declaration of Commitment to the Promotion of Equality of Opportunity and Good Relations



We (insert name of organisation): ___________________________________


Recognise Culture Company 2013 Ltd’s duty to have due regard to the need to promote equality of opportunity:

· Between persons of different religious belief, political opinion, racial group, age marital status or sexual orientation;
· Between men and women generally;
· Between persons with a disability and persons without 
· Between persons with dependants and persons without, 

and to have regard to the desirability of promoting good relations between persons of different religious belief, political opinion or racial group.


We undertake not to act in any way that would contravene the Culture Company’s statutory obligations and are committed to promoting good relations and equality of opportunity in all our activities (including in the recruitment, promotion and training of all our staff). 




Signed by:

______________________________	_____________________________
Signature					Name in block letters


Position in Organisation: ________________________________________


Date: _________________________________________________________


On behalf of: __________________________________________________
		                        (name of organisation)

 Address:     ___________________________________________________


                      ___________________________________________________ 
 
(signed copy to be returned with Tender Submission)

Fair Employment Declaration


Fair Employment and Treatment (Northern Ireland) Order 1998

1.	Article 64 of the Fair Employment and Treatment (NI) Order 1998 (“the Order”) provided inter alia that a public authority shall not accept an offer to execute any work or supply any goods or services where the offer is made by an unqualified person in response to an invitation by the public authority to submit offers.  Article 64 also provides that the public authority shall take all such steps as are reasonable to secure that no work is executed or goods or services supplied for the purposes of such contracts as are mentioned above by an unqualified person.

2.	An unqualified person is either an employer who, having been in default if the circumstances specified in Article 62(1) of the Order, has been served with a notice by the Fair Employment Commission stating that he is not qualified for the purposes of Articles 64-66 of the Order or an employer who, by reason of connection with an employer on whom has been served a notice to that effect, has also been served with such a notice. 

3.	Mindful of its obligations under the Order, Culture Company 2013 Ltd has decided that it shall be a condition of tendering that a contractor shall not be an unqualified person for the purposes of Articles 64-66 of the Order.

4.	Contractors are, therefore, asked to complete and return the attached Declaration/Undertaking, with their quotation/tender, to confirm that they are not unqualified persons and to undertake that no work shall be executed or goods or services supplied by an unqualified person for the purposes of any contract with a Council to which Article 64 of the Order applies. 

--------------------------------------------------------------------------------------------------------------------------


I/We ______________________________________	hereby declare that I am/we are not an unqualified person for the purposes of the Fair Employment and Treatment (Northern Ireland) Order 1998.  I/We undertake that no work shall be executed or good or services supplied by any unqualified person for the purposes of any contract with the Culture Company 2013 Ltd to which Section 64 of the Order applies.


Signed by:                     _______________________________________________


Duly authorised to sign  _______________________________________________
for and on behalf of:	

Dated:                           ________________________________________________

(signed copy to be returned with Tender Submission)


Freedom Of Information

Culture Company 2013 Ltd is subject to the provisions of the Freedom of Information Act 2000.  Should any tenderer consider that any of the information supplied by them is either commercially sensitive or confidential in nature, this should be highlighted and the reasons for its sensitivity specified.  In such cases, the relevant material will, in response to FOI requests, be examined in light of the exemptions provided for in the FOI Act.

Tenderers should be aware that the information provided in the completed tender and contractual documents could be disclosed in response to a request under the Freedom of Information Act.  No information provided by Tenderers will be accepted “in confidence” and Culture Company 2013 Ltd accepts no liability for loss as a result of any information disclosed in response to a request under the Freedom of Information Act.  

Culture Company 2013 Ltd has no discretion whether or not to disclose information in response to a request under the Freedom of Information Act, unless an exemption applies.  Disclosure decisions will be taken by appropriate individuals in Culture Company 2013 Ltd having due regard to the exemptions available and the Public Interest.  Tenderers are required to highlight information that they include in the tender documents, which they consider to be commercially sensitive or confidential in nature, and should state the precise reasons, why that view is taken.  In particular, issues concerning trade secrets and commercial sensitivity should be highlighted.  Tenderers are advised against recording unnecessary information.  

In accordance with the Lord Chancellors code of Practice on the discharge of public functions, Culture Company 2013 Ltd will not accept any contractual term that purports to restrict the disclosure of information held by the Culture Company 2013 Ltd in respect of the contract or tender exercise save as permitted by the Freedom of Information Act.  The decision whether to disclose information rests solely with Culture Company 2013 Ltd.

Culture Company 2013 Ltd will consult with tenderers, where it is considered appropriate, in relation to the release of controversial information.  Tenderers will be notified by the Culture Company of any disclosure of information relating to them.




[bookmark: _Toc99184549]Non-Submittal of Tender Form


FAO: Culture Company Tender Review, Building 71, Ebrington, Derry Londonderry, BT47 1JY
Fax No: 

Tender: 	“City Centre Space for City of Culture”

Supplier: 	

Our company is unable return a tender submission for this project for the following reason:

   	Unable to submit price in timescale

   	Unable to complete work within required programme

   	Other (please specify below)







Signed:  			_________________________________

For or on Behalf of:		_________________________________

Address:  			_________________________________

				_________________________________

Position in Company:	_________________________________

Date: 				_________________________________
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TERMS AND CONDITIONS


1
Interpretation


1.1
In these conditions “the Contract” means the Agreement concluded between the Culture Company 2013 Ltd and the Contractor, including all specifications, plans, drawings, instructions to tender, tender documents and all other documents that are relevant to the Contract and are listed in the Schedule and also such of these conditions as are included in the terms and provisions of the Contract;


1.2
The following provisions shall have effect with respect to interpretation of the Contract except where the context otherwise requires:


(a) “the Goods” means all Goods which the Contractor is required under the Contract to supply or in connection with which he is required under the Contract to carry out any service;


(b)

“the Culture Company” means “Culture Company 2013 Ltd”;


(c) “the Contractor” means the person who by the Contract undertakes to supply the Goods or render such other service for the Culture Company as is provided by the Contract and, where the Contractor is an individual or partnership, the expression shall include the personal representatives of that individual or of the partners, as the case may be, and the expression shall also include any person to whom the benefit of the Contract may be assigned by the Contractor with the consent of the Culture Company;


(d) “the Contract price” means the price exclusive of Value Added Tax, payable to the Contractor by the Culture Company under the Contract for the full and proper performance by the Contractor of his part of the Contract as determined under the provisions of the Contract but before taking into account the effect of any variation of price conditions of these conditions where those conditions, or any of them, are included in the terms and conditions of the Contract;


(e) “loss” includes destruction;


(f) “month” means calendar month;


(g) “person” includes a corporation;


(h) “representatives of the Culture Company” in any provision of the Contract means the person duly authorised by the Culture Company to act within the purposes of the provision;


(i) the masculine includes the feminine;


(j) the singular includes the plural, vice versa;


(k) references to any Enactment, Order, Regulation or other similar Instrument shall be construed as a reference to the Enactment, Order, Regulation or Instrument as amended by any subsequent Enactment, Order, Regulation or Instrument;



(l)
“commercially sensitive information” means the information listed by the Contractor in the “Freedom of Information Statement”; 


(i) which is provided by the Contractor to the Client in confidence the period set out in that schedule; and/or


(ii) that constitutes a trade secret;


(m)
“confidential information” means all information disclosed by either party to the other in any form or manner, provided that each such item of information would appear to a reasonable person to be confidential or is specifically stated by the disclosing party to be confidential;


(n) “FOIA” means the Freedom of Information Act 2000.


1.3 The headings to these Conditions shall not affect the interpretation thereof;


1.4 Any decision, act or thing that the Culture Company is required or authorised to take or do under the Contract may be taken or done by any person authorised either generally or specifically, by the Culture Company to take or do that decision, act or thing, and that person shall be the “Authorised Officer” and shall be the person named in the schedule or his appointed representative;


1.5 Any notice or other communication whatsoever which the Culture Company is required or authorised by the Contract to give or make to the Contractors shall, without prejudice to any other method, giving or making it, be sufficiently given or made if it is sent by post in a pre-paid letter addressed to the Contractor by name at the last known place of abode or business of the Contractor and if that letter is not returned through the Post Office undelivered that Notice or Communication shall be deemed for the purposes of the Contract to have been given or made at the time at which that letter would in the ordinary course of post be delivered;


2
Contract Duration



Subject to the Articles of Association the duration of the Contract shall be as defined in Section 6 of Instructions to Tenderers.


3 
Specifications   


3.1
The Goods shall be of the qualities and sorts described and equal in all respects to the samples, patterns, specifications, plans, drawings or any other documents, individually or collectively which form part of the Contract. Except insofar as may otherwise be indicated by a sample, pattern, specification, plan, drawing or other document, the Goods shall be strictly in accordance with the latest British Standard Specification, where such exists, published before the date of the Contract or otherwise shall be to the satisfaction of the Council.


3.2
The Goods shall conform in all respects with the requirements of any statutes, orders, regulations or bye-laws from time to time in force.


3.3
The Goods shall be sufficient for the purpose for which such Goods are ordinarily used and for any particular purpose made known to the Contractor by the Culture Company and the Culture Company relies on the skill and judgment of the Contractor in the supply of the Goods and their execution of the contract.


4
Alteration of Specifications, Plans, Drawings, Patterns, Samples


4.1 
The Culture Company reserves the right to alter from time to time the said samples, patterns, specifications, plans, drawings or other documents as and from a date and to the extent specified by the Culture Company after consultation, where appropriate, with the Contractor on the effect of such proposed alterations. The Goods shall be in accordance with the samples, patterns, specifications, plans, drawings or other documents as so altered. 


4.2 
Where any such alteration involves an alteration in the cost of, or delivery of, or in the period required for the production of any of the Goods which are affected by the alteration, such revision of the contract price or of the time for delivery of those Goods should be made as may be appropriate, save that if pricing fixing forms part of the terms of the Contract, such revision shall be made by the fixing of such new prices as may be attributable to the alteration. Save as aforesaid, the Contract shall remain unaltered.


5
Inspection


5.1
The Culture Company may inspect or arrange for the inspection of the Goods, or any of them, in course of production, at the Contractor’s premises at any reasonable time.


5.2

Without prejudice to the Culture Company’s right of inspection under Clause 5.1 of this condition, the Council may inspect or arrange for the inspection of the completed Goods, or any of them, at the Contractor’s premises where the Goods have been produced or after delivery, or as otherwise provided in the Contract. 


5.3
 When the Culture Company wishes to exercise its right of inspection under this Condition, the Contractor shall give to the representative of the Culture Company full and free access to the said premises as and when required for that purpose and shall provide at its own expense all such accommodation and facilities in connection with the inspection as the Culture Company may reasonably require, and all appliances, materials and labour required for inspection purposes. 


6
Acceptance Marks


The Contractor, if so required by the Contract, shall at his own expense, mark or permit the representatives of the Culture Company to mark all approved materials, Goods, or parts thereof with the recognised Culture Company marks. In the case of material, Goods or parts thereof which cannot be so marked, the same shall, if required by the said representative, be packed in suitable packages or cases, each of which shall be sealed and shall have the Culture Company mark placed on the Seals. 


7
Packages

Unless otherwise provided by the Contract all containers (including packing cases, boxes, tins, drums and wrappings) supplied by the Contractor shall be considered as non-returnable, and their costs as having been included in the Contract price. 


8

Delivery


8.1 The Contractor shall hand over the Goods to the Culture Company, or the agent of the Culture Company at the time or times and at the place or places and in the manner specified in the Contract or in orders issued under the Contract and any access to premises and any labour and equipment that may be provided by the Culture Company in connection with delivery shall be provided without acceptance by the Culture Company of any liability whatsoever and the Contractor shall indemnify the Culture Company in respect of any actions, suits, claims, demands, losses, charges, loss and expenses which the Contractor or the Culture Company may suffer or incur as a result of or in connection with any damage or injury (whether fatal or otherwise) occurring in the course of delivery or installation to the extent that any such damage or injury is attributable to any act or omission of the Contractor or any of its sub-contractors.


8.2 The time of delivery shall be of the essence.


8.3 
When handing over the Goods in accordance with this Condition, the Contractor shall:-


(a)

Ensure that the Goods are properly packed and secured as may be stipulated in the Contract and;


(b) 
Comply with any additional instructions which from time to time the Culture Company may give with regard to the transportation of the Goods, provided that any extra costs necessarily incurred so doing shall be borne by the Culture Company as an addition to the Contract price;


(c)
Furnish the Culture Company with a Delivery Note giving the number of each order and the particulars of the Goods supplied which shall accompany each delivery of the said Goods.


8.4 When the Contract or any Order issued under the Contract specifies that the Goods shall be handed over ex-works or dispatched to a destination the Contractor shall hand over or dispatch the article or Goods accordingly, consigning them to such destinations as the Culture Company may require. 


8.5 When the Goods are handed over in accordance with Clause 8.1, delivery of the Goods shall occur on their being so handed over. When the Goods are handed over or dispatched in accordance with Clause 8.3, delivery of the Goods shall occur on their going into the possession of the Culture Company or its agents. 


8.6 
Unless the Contract specifically otherwise provides, and subject to the provisions of the Contract, the property in the Goods passes from the Contractor to the Culture Company upon delivery in accordance with Clause 8.4. 


8.7 
When after delivery any of the Goods are rejected, those Goods shall for the purposes of the Contract be considered as not having being delivered under the Contract and the property in those Goods shall return to the Contractor from the Culture Company provided that this Clause shall have effect only when the Contractor has received notice of rejection. 


8.8 Any quantity of Goods supplied in excess of that ordered and all empties   shall be returned at the Contractor’s risk and expense unless otherwise stated.


9
Rejection


9.1 
The Culture Company may reject any Goods which on inspection and in accordance with the Contract are found not to conform to the requirements of the Contract;


9.2 
The Culture Company may reject the whole of any consignment of the Goods if inspection in accordance with the Contract shows that:- 


(a) 
Such proportion or percentage of the Goods in that consignment as the Contract may specify as being appropriate for the purposes of this condition, or which would be reasonable in the normal course of business, or


(b) 
Samples taken indiscriminately from that consignment, whether of the Goods or of the material in the Goods do not conform with the requirements of the Contract.


9.3 
When under this Condition the Culture Company rejects any of the Goods after delivery, the Contractor shall, subject to the provisions of Clause 9.6 of this Condition, at its own expense, remove from the Culture Company each and every of the rejected Goods and shall do so within such period as provided by the Contract, or if the Contract makes no such provision, within 8 working days of receiving notification of rejection.


9.4 
If the Contractor shall fail to remove the Goods or any of them in accordance with Clause 8.3 the Culture Company may return the rejected Goods or any of them to the Contractor at the Contractor’s risk, the cost of carriage being recoverable from the Contractor. 


9.5
When under this Condition the Culture Company rejects any Goods or consignment after delivery, the Contractor shall at his own expense deliver in the place of each and every of the rejected Goods, Goods which conform with the requirements of the Contract and shall do so within the period for delivery stipulated in the Contract or within such further reasonable period as the Culture Company may allow. 


9.6 
If the Contractor considers himself aggrieved by a rejection under this Condition, he may give the Culture Company notice of objection. To be effective, such notice shall be given in 8 working days from receipt of notification of rejection and before removing the rejected Goods from the Culture Company. The objection shall constitute a dispute between the parties which if not otherwise resolved between the parties within a reasonable time shall be dealt with in accordance with the provisions of the Contract relating to the settlement of disputes. If the Contractor gives notice of objection the Goods shall not be removed until the Culture Company directs. 


9.7 
If any of the Goods whether completed or in course of production are rejected on inspection by the Culture Company, the same shall, if the Culture Company so requires, be marked in such a manner satisfactory to the Culture Company as to ensure the subsequent identification of same as rejected Goods.


10 
Rendering of Bills


Bills in respect of any of the Goods shall be rendered within the time and in the manner specified in the Notices and Instructions to the persons tendering or as otherwise required by the Culture Company, and in accordance with any instructions in the Schedule hereto.


11 
Recovery of Sums Due


Whenever under the Contract any sum of money shall be recoverable from or payable by the Contractor, the same may be deducted from any sum then due or which at any time thereafter may become due to the Contractor under the Contract or under any other Contract with the Culture Company. 


12
Pricing



The Pricing shall be as per the Schedule hereto.


13 
Value Added Tax


If applicable the Culture Company shall pay the Contactor, in addition to the Contract price, a sum equal to the Value Added Tax chargeable on the value of the supply of the Goods. 


14 
Progress Reports


The Contractor shall render such reports as to the progress of the Contract and in such form and at such frequency as may reasonably be called for by the Culture Company. The submission and acceptance of these reports shall not prejudice the rights of the Culture Company under Condition No 17 (default). 


15 
Issues of Council Property 



15.1 
All Culture Company property issued in connection with the Contract (hereinafter called “issued property”) shall remain the property of the Culture Company whether paid for by or charged against the Contractor or not and shall be used in the execution of the Contract and for no other purpose whatsoever, without the prior written approval of the Culture Company. If requested, the Culture Company will notify the Contractor, within a reasonable time, of the current value of issued property. 


15.2 (a)  Upon receipt of issued property, the Contractor shall subject it to:-


(i)   a reasonable visual inspection, and 


(iii) such additional inspection and testing as may be necessary and practicable to check that the issued property is not defective or deficient for the purpose for which it has been provided and as can reasonably be carried out within the under-mentioned period; and shall notify the Culture Company within 14 days of receipt or such longer period as may be specified in the Contract, of any defects or deficiencies thereby discovered; provided that items issued in a “preserved, identified and packaged” condition shall not be unpackaged earlier than is necessary and for such items the said 14 days or longer period shall count from the date from which packages are opened. 


(b) 
Where the Contractor cannot reasonably carry out the additional inspection and testing within the prescribed period as recorded by Paragraph (a), whether after receipt or unpacking as the case may be, he shall inform the Culture Company promptly of the position and shall carry out such inspection and testing as soon as is practicable thereafter and shall notify the Culture Company within 7 days of completion of such inspection and testing of any defects or deficiencies thereby discovered. 


15.3 The Culture Company shall within a reasonable time of receipt of any notice under Clause 15.2 replace, re-issue or authorise repair of issued property agreed to be defective or deficient and if appropriate in the circumstances the Culture Company shall revise the Contract price and/or the time specified in the Contract for delivery of the Goods. Should the Culture Company fail to replace, re-issue, or authorise repair of defective or deficient issued property within a reasonable time (of receipt of notice under Clause 15.2 such revisions of the Contract price and/or of the times specified in the Contract for delivery of the Goods shall be made as may be appropriate provided that the Contractor shall have taken all reasonable measures to mitigate the consequences of any delay. 


15.4 
The Contractor shall be responsible for the safe custody and, subject to Clause 15.5, due return of issued property, whether or not incorporated in the Goods, and shall be responsible for all loss thereof or damage thereto from whatever cause (except as provided below) until re-delivered in accordance with the Culture Company’s instructions. For the purposes of this Condition, defects or deficiencies notified to the Culture Company in accordance with Clause 15.2 or deterioration in issued property resulting from its normal and proper use in the execution of the Contract shall not be deemed to be loss or damage (except insofar as the deterioration is contributed to by any misuse, lack of care or want of maintenance by the Contractor). Except as hereinafter provided, the Contractor shall not be liable for loss or damage of the issued property arising from:


(a) 
aircraft or other aerial devices dropped there from, including pressure waves caused by aircraft or such devices whether travelling at sonic or super sonic speeds;


(b) 
Ionising radiations or contamination by radioactivity from any nuclear fuel or from nuclear waste from the combustion of nuclear fuel;


(c) 
the radioactive, toxic, explosive or any other hazardous properties of any nuclear assembly or nuclear component thereof;


(d) Riot, civil commotion, civil war, rebellion, revolution, insurrection, military or a 


 usurped power or enemy risks provided that the Contractor shall be so liable to the extent that any of the aforementioned risks are covered by existing  insurance. 


15.5 
Instructions for the return or disposal of the defective or deficient issued property shall be issued by the Culture Company and such property shall not be at the risk of the Contractor once it has been delivered in accordance with the Culture Company’s instructions. 


15.6 If any Goods in which issued property has been incorporated is damaged or rejected or are subject to additional costs by reason of a defect or deficiency in the issued property which is not and could not reasonably have been discovered by the Contractor and notified to the Culture Company in accordance with the provisions in Clause 15.2 of this Condition and provided that such defect or deficiency shall not be attributable to any misuse, lack of care, want of maintenance by the Contractor, the Culture Company shall replace, re-issue or authorise repair of the issued property and shall make such revision of the Contract price and/or of the time specified in the Contract for delivery of the Goods as may be appropriate provided that the Contractor shall have taken all reasonable measures to mitigate the consequences of any delay. 


15.7 
Neither the Contractor nor any Sub-Contractor, nor any other person shall have a lien on issued property whether paid for by or charged against the Contractor or not, for any sum due to the Contractor or other person, and the Contractor shall take all such steps as may be reasonably necessary to ensure that the title of the Culture Company, and the exclusion of any such lien, are brought to the notice of all Sub-Contractors and other persons dealing with any issued property. 


16 
 Loss of or Damage to the Goods


16.1 The Contractor is responsible for the Goods and any materials, equipment, fitting or things acquired or allocated by him for incorporation therein until delivery has been effected in accordance with Condition (8) and shall make good any loss of or damage to the Goods or any such material equipment fitting or things however occasioned which may occur before such delivery. 


16.2
The Provisions of Clause 16.1 of this Condition shall apply notwithstanding that the Goods concerned may have been inspected in accordance with the Contract or that the property therein may in accordance with the provisions of the Contract where applicable have passed from the Contractor to the Culture Company or its agent earlier than upon delivery. 


16.3 Unless the Contract specifically or otherwise provides, the Contractor is not responsible for loss of or damage to the Goods after delivery save that he shall become responsible in all respects for any Goods:


(a)
where such loss or damage is caused as a result of the negligence or default of the Contractor;


(b)
which the Culture Company rejects after delivery and such responsibility shall take effect upon the Contractor removing the Goods in accordance with the Contract or upon return of the Goods to the Contractor or, if he fails so to remove the Goods, or if the Council does not exercise the right to return the Goods, on the expiry of the 8th working day from his receipt of notification of rejection of the Goods. 


 16.4 
Notwithstanding the provisions of Clause 16.3, the Contractor shall not be responsible or any Goods which remain in the possession of the Culture Company after the Culture Company has rejected them if and for so long as they remains after notice of objection to the rejection has been given under the terms of the Contract and the dispute between the parties relating to the rejection remains unresolved.


17  Default


17.1 
Should the Goods or any portion thereof not be delivered within the time or time specified in the Contract whether at Clause 8 or otherwise, or in a Warrant or Order where used, the Culture Company may without prejudice to any other remedies, by notice to the Contractor determine the Contract either as respects the Goods which have not been delivered in accordance with the Contract at the time of such determination or as respects all the Goods to which the Contract relates other than those delivered in accordance with the Contract before that time. 


17.2 
Where the Culture Company has determined the Contract under Clause 17 and without prejudice as aforesaid the Culture Company may replace all or any of the Goods with respect to which the Contract is determined by purchasing or manufacturing other Goods of the same or similar description, or by allocating other Goods of the same or similar description in the possession or control of the Culture Company to the purposes for which the Goods replaced are required and there shall be recoverable from the Contractor the cost to the Culture Company of such replacement, purchase, manufacture or allocation (being the amount by which the aggregate of the cost of purchasing and of manufacturing Goods in this way and of the value of any Goods allocated as aforesaid exceeds the amount which would have been payable to the Contractor in respect of all the Goods so replaced if that they had been delivered in accordance with the Contract). 


18
Transfer and Sub-Letting


The Contractor shall not give, bargain, sell, assign, sublet or otherwise dispose of the Contract or any part thereof or the benefit or advantage of the Contract or any part thereof without the previous consent in writing of the Culture Company. 


19
Guarantee


Subject to the provisions of the Contract the Guarantee Period applicable to the Goods shall be twelve months including end of service for eighteen months from delivery whichever shall be the shorter.  If the Culture Company shall within such Guarantee Period or within thirty days thereafter give notice in writing to the Contractor of any defect in any of the Goods which may have arisen during such Guarantee Period under proper and normal use the Contractor shall (without prejudice to any other rights or remedies which the Culture Company may have) as quickly as possible remedy such defects (whether by repair or replacement as the Culture Company may elect) without cost to the Culture Company.


20 
 Acceptance


Acceptance of the Goods shall take place when the Culture Company confirms acceptance of the Goods in accordance with the procedure specified in the contract, or if none is so specified, then the Culture Company shall be deemed to have accepted the Goods without prejudice to any other remedies, when or as soon as the following events have occurred:-


(a) the Culture Company has taken the Goods into use;


(b) the Culture Company has not exercised its right of rejection of the Goods under the Contract within any period specified for that purpose;


(c) there being no period for exercising the right of rejection specified in the Contract, a reasonable time, all the circumstances having been taken into account, has elapsed since delivery of the Goods was effected in accordance with the Contract.


21
Law (Northern Ireland)


The Contract shall be considered as a contract made in Northern Ireland and subject to Northern Irish Law. 


22
 Arbitration


All disputes, differences or questions between the parties to the contract with respect to any matter or thing arising out or relating to the contract (other than a matter of thing as to which the decision of the Culture Company is under the Contract to be final and conclusive, except to the extent to which special provision for arbitration is made elsewhere in the contract), shall be referred to either:-


(a) The arbitration of two persons, one to be appointed by the Culture Company, one by the contractor;


       or


(b) Their umpire In accordance with the provisions of the Arbitration Act 1996 for any statutory modification or enactment thereof for the time being in force.


23
Confidentiality


23.1
Each Party:-


(a)  

Shall treat all Confidential Information belonging to the other Party as confidential and safeguard it accordingly; and


(b)  

Shall not disclose any Confidential Information belonging to the other Party to any other person without the prior written consent of the other Party, except to such persons and to such extent as may be necessary for the performance of the Contract or except where disclosure is otherwise expressly permitted by the provisions of this Contract.


23.2 The Contractor shall take all necessary precautions to ensure that all Confidential Information obtained from the Culture Company under or in connection with the Contract:-


(a) is given only to such of the Staff and professional advisors or consultants engaged to advise it in connection with the Contract as is strictly necessary for the performance of the Contract and only to the extent necessary for the performance of the Contract;


(b) is treated as confidential and not disclosed (without prior Culture Company approval) or used by any Staff or such professional advisors or consultants otherwise than for the purposes of the Contract;


23.3 The Contractor shall ensure that Staff or its professional advisors or consultants are aware of the Contractor’s Confidentiality obligations under this Contract.


23.4
The Contractor shall not use any Confidential Information it receives from the Council otherwise than for the purposes of the Contract.


23.5
The provisions of Clauses 23.1 to 23.4 shall not apply to any Confidential Information received by one Party from the other:-


(a)
Which is or becomes public knowledge (otherwise than by breach of this Condition);


(b)
Which was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party;


(c) Which is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure;


(d) Which is independently developed without access to the Confidential Information; or


(e)
Which must be disclosed pursuant to a statutory, legal or parliamentary obligation placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA, or the Environmental Information Regulations pursuant to Condition 24.3 (Freedom of Information).


23.6
Nothing in this Condition shall prevent the Culture Company:-



(a)
Disclosing any Confidential Information for the purpose of:-


(i) The examination and certification of the Culture Company’s   


         accounts; or


(ii)
Any examination pursuant to Section 6(1) of the National Audit Act 1983, or any other Statutory provision, of the economy, efficiency and effectiveness with which the Culture Company has used its resources; or



(b)
Disclosing any Confidential Information obtained from the    Contractor:-


(i)
to any government department or any other Contracting Authority.  All government departments or Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other government departments or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any government department or any Contracting Authority; or


(ii)
to any person engaged in providing any services to the Culture Company for any purpose relating to or ancillary to the Contract:  provided that, in disclosing information under sub-paragraph (b), the Culture Company discloses only the information which is necessary for the purpose concerned and requires that the information is treated in confidence and that a confidentiality undertaking is given where appropriate.


23.7 Nothing in this Condition shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of its normal business, to the extent that this does not result in a disclosure of Confidential Information or an infringement of Intellectual Property Rights.



23.8
In the event that the Contractor fails to comply with this Condition 23, the Culture Company reserves the right to terminate the Contract by notice in writing with immediate effect.


24
Freedom of Information


24.1
The Contractor acknowledges that the Culture Company is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and co-operate with the Culture Company (at the Contractor’s expense) to enable the Culture Company to comply with these Information disclosure requirements.


24.2
The Contractor shall and shall procure that its sub-contractors shall:


(a) Transfer the Request for Information, as defined in the FOIA or the Environmental Information Regulations, to the Culture Company as soon as practicable after receipt and in any event, within [two] Working Days of receiving a Request for Information:


(b) Provide the Culture Company with a copy of all Information in its possession or power in the form that the Culture Company requires within [five] Working Days (or such other period as the Culture Company may specify) of the Culture Company requesting that Information; and


(c) Provide all necessary assistance as reasonably requested by the Culture Company to enable the Culture Company to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA [or regulation 5 of the Environmental Information Regulations].


24.3
The Culture Company shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other information:-


(a) Is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations;


(b) Is to be disclosed in response to a Request for Information, and in no event shall the Contractor respond directly to a Request for Information, unless expressly authorised to do so by the Culture Company;


24.4
The Contractor acknowledges that the Culture Company may be obliged under the FOIA, or the Environmental Information Regulations, or any regulations or guidelines made thereunder, to disclose Information:-


(a) Without consulting with the Contractor, or


(b) Following consultation with the Contractor and having taken its views into account.


24.5
The Contractor shall ensure that all information produced in the course of the Contract or relating to the Contract is retained for disclosure and shall permit the Culture Company to inspect such records as requested from time to time.


24.6
The Contractor acknowledges that any lists or schedules provided by it outlining Confidential Information or Commercially Sensitive Information are of indicative value only and that the Culture Company may nevertheless be obliged to disclose Confidential Information or Commercially Sensitive Information in accordance with Clause 24.4.


25
Use of Documents, Information Etc


25.1
The Culture Company reserves the general right to disclose information about this Contract, unless otherwise agreed in writing.


25.2
Except with the consent in writing of the Culture Company, the Contractor shall not disclose the contract or any provision thereof to any person other than a person employed by the Contractor in the carrying out of the Contract or any Sub Contractor, Supplier or other person concerned with same.   Such disclosure shall be made in confidence and shall extend so far only as may be necessary for the purposes of the contract.


25.3
Except with the consent in writing of the Culture Company the Contractor shall not make use of the Contract or any information issued by or on behalf of the Culture Company otherwise than for the purpose of the Contract, and, save as provided for in clause 4, the Contractor shall not make any article or good or part thereof similar to the Goods for any other purpose.


25.4
Subject to any rights of third parties, nothing in this Condition shall, however, constrain the use for any purpose by the Contractor of any specifications, plans, drawings and other documents, the rights of which vest in him otherwise than as a result of work carried out under this Contract.


25.5
Any samples or patterns or any specifications, plans, drawings, or any other documents issued by or on behalf of the Culture Company for the purposes of the contract remain the property of the Culture Company and must be returned on completion of the contract.


26
Patents and Information

26.1
It shall be a condition of this contract that, except to the extent that the Goods are made up in accordance with designs furnished by the Culture Company, none of the Goods will infringe any patent, trademark, registered design, copyright or other right in the nature of industrial property of any third party and the Contractor shall indemnify the Culture Company against all actions, suits, claims, demands, losses, charges, costs and expenses which the Culture Company may suffer or incur as a result of or in connection with any breach of this condition.


26.2
All rights (including ownership and copyright) in any specification, instructions, plans, drawings, patterns, models, designs or other materials furnished to or made available to the Contractor by the Culture Company pursuant to this order shall remain vested solely in the Culture Company and the Contractor shall not (except to the extent necessary for the implementation of this contract), without prior written consent of the Culture Company use or disclose any such specifications, plans, drawings, patterns, models or designs or any information (whether or not relevant to this Order) which the Contractor may obtain pursuant to this contract and in particular (but without prejudice to the generality of the foregoing) the Contractor will not refer to the Culture Company or the contract in any advertisement without the Culture Company’s prior written agreement.  


27
Delivery Under Warrants or Orders


27.1
A written order shall be issued for each requirement of a quantity of the Goods.



27.2
The Contractor shall acknowledge in writing receipt of an order within 3 working days of receipt of same, or in the case of order marked “very urgent” by return of post.  If the Contractor is unable to effect delivery within the time stated in the order he will state the earliest date by which he is willing to effect delivery and the reason for his inability to deliver the Goods within the time originally required by the order, and it shall be open to the Culture Company by notice in writing either to cancel the order in whole or in part and obtain the required articles elsewhere any extra cost to the Culture Company being borne by the Contractor or to accept the delivery offered by the Contractor.  


28
Health and Safety

The Contractor represents and warrants to the Culture Company that the Contractor has satisfied himself that all necessary tests and examinations have been made or will be made prior to the delivery of the Goods to ensure that the Goods are designed and constructed so as to be safe without risk to the health or safety of persons using the same and, that he has made available to the Culture Company adequate information about the use for which the Goods have been designed and have been tested and about any conditions necessary to ensure that when put to use the Goods will be safe and without risk to health.  The Contractor shall indemnify the Culture Company against all actions, suits, claims, demands, losses, charges, costs and expenses which the Culture Company may suffer and incur as a result of or in connection with any breach of this condition.


29
Indemnity and Insurance

29.1
Without prejudice to any rights or remedies of the Culture Company (including the Culture Company’s rights and remedies under the Contract) the Contractor shall indemnify the Culture against all actions, suits, claims, demands, losses, charges, costs and expenses which the Culture Company or any third party may suffer or incur as a result of or in connection with any damage to property or in respect of any injury (whether fatal or otherwise) to any person or in respect of any consequential loss which may result directly or indirectly from any defect in the Goods or the negligent or wrongful act or admission of the Contractor.


29.2
The Contractor shall effect with a reputable insurance company a policy or policies of insurance at the level stated in the Schedule hereto covering the matters which are the subject of indemnities under these conditions and shall at the request of the Culture Company produce the relevant policy or policies together with receipts or other evidence of payment of the latest premium due thereunder.


30
Loss or Damage


30.1
Condition 30 applies to any loss or damage, which arises out of or is any way connected with the performance of the contract and shall include, for the avoidance of doubt without prejudice to the generality of the foregoing, breaches of conditions 37 and 38.


30.2
The Contractor shall, without delay and at his own expense, replace or make good to the satisfaction of the Culture Company, or if the Culture Company requires, compensate the Culture Company for, any loss or damage.


30.3
If any loss or damage:-


(a)
Was not caused or contributed to by the Contractor’s neglect or default, whether by act, or omission or otherwise (for the purposes of this condition  “the Contractor” shall include his servants, agents or sub-contractors), he shall be under no liability under this condition 30;


(b)
Was in part caused or contributed to the Contractor’s neglect or default, whether by act, omission or otherwise and in part by:-


(i)
The act, neglect or default of any other person; and/or,


(ii)
Circumstances outside both the Contractor’s control and his reasonable contemplation,


(iii)
The Contractor’s liability under this condition of 30 shall, except in relation to any loss or damage arising out of the Contractor’s fraud or breach of condition 42 or 43 (to which this condition shall not apply) be limited to the proportion of the loss of damage which it is just and equitable for the Contractor to pay.


30.4
In this condition 30 loss or damage includes:-



(a)
Loss or damage to property;



(b)
Personal injury and death;



(c)
Loss of property or loss of use;



(d)
Any other loss.


31
Meetings and Reports


31.1 The Contractor shall attend all meetings arranged by the Culture Company for the discussion of matters connected with the Contract.


31.2
Without prejudice to the submission of reports as specified under the Contract, the Contractor shall render such reports as to the performance of the Contract at such time or times, and in such form as the Culture Company may reasonably require.


32
Merger, Takeover or Change of Control

The Contractor shall forthwith inform the Culture Company in writing of any proposal or negotiations which may or will result in a merger, takeover, change of control, change of name or status of the Contractor (being a Company as defined in the Companies (NI) Order 1986 – 1990) shall inform the Culture Company of any such change as defined in Section 416 of the Income Incorporation Taxes 1988.  The Contractor shall comply with any request by the Culture Company for information arising from this condition. 


33
Unsatisfactory Performance

33.1 Where, in the opinion of the Culture Company, the Contractor has failed to perform the whole or any part of the Contract, to the standard of skill, care and diligence which a competent and suitably qualified Contractor performing the same contract could reasonably be expected to exercise, or in accordance with the contract, the Culture Company may give the Contractor a Notice specifying the way in which his performance falls short of the requirements of the contract, or is otherwise unsatisfactory.


33.2
Where the Contractor has been notified of a failure in accordance with condition 33.1 the Council may:


(a)
Request from the Contractor that, at his own expense and as specified by the Council, he re-schedules and performs the contract to the Culture Company’s satisfaction within such period as may be specified by the Culture Company in the Notice including where necessary, the repair or re-supply of any goods already supplied; or


(b)
Withhold or reduce payments to the Contractor, in such amount as the Culture Company deems appropriate in each particular case.


33.3
The waiver of any right or remedy arising from the breach of contract shall not constitute a waiver of any right or remedy arising from any other breach of the contract.


34
Termination of the Contract

Without prejudice to any other power of termination, the Culture Company may terminate the contract without notice, for any of the following reasons:-


(a)
The breach by the Contractor of any of conditions 25 (use of documents, information etc) 42 (discrimination), 43 (corrupt gifts and payments of commission), of the contract, or any other material breaches of contract;


(b)
The failure by the Contractor to comply with a Notice given under condition 33 (unsatisfactory performance) within fourteen days from the date of that Notice;


(c)
The Contractor ceases or proposes to cease to carry on business;


(d)
There is a change of control of the type referred to in condition 32 (merger, takeover or change of control), and the Culture Company has not agreed in advance in writing  to the particular change of control, save that in this event the Culture Company shall give one month’s notice in writing to the Contractor.


35
Break


The Culture Company shall in addition to any powers under any of these conditions have power to terminate the contract at any time by giving the Contractors one month’s written notice.  Upon the expiry of the notice the contract shall be terminated without prejudice to the rights of the parties accrued to the date of termination.


36
Consequences of Termination and Break


36.1
Where the contract is terminated under condition 34 (termination of contract), the following provisions shall apply:-


(a)
Any sum due or accruing from the Culture Company to the Contractor may be withheld or reduced by such amount as the Culture Company in either case considers reasonable and appropriate in the circumstances;



(b)
The Culture Company may make other arrangements which are actually necessary to procure the orderly supply of the Goods including the letting of another Contract or contracts;


(c)
Where the total cost reasonably and properly incurred by the Council by reason of such arrangements exceed the amount that would have been payable to the Contractor for the completion of the services, the excess shall, subject to any overall limitation of liability contained in condition 30, be recoverable from the Contractor, and the Council reserves the right to recover such excess by set off against any amount withheld by the Council under condition 36.1(a) or as otherwise provided for under the contract.


36.2 Without prejudice to condition 36, where the Contract is terminated under condition 34 or condition 35 (break), except where the Contract is terminated by reason of the Contractor’s default, the Contractor shall have the right to claim from the Council reimbursement of all reasonable costs necessarily and properly incurred by him in relation to the orderly cessation of the supply of the Goods, including any commitments, liabilities or expenditure which are reasonably and properly incurred, and would otherwise represent an unavoidable loss by the Contractor by reason of the termination of the contract.  For the avoidance of doubt the Council will not indemnify the Contractor against loss of profit.  The Council shall not in any case be liable to pay under the provisions of this condition any sum which, when taken together with any sums paid or due or becoming due to the Contractor under the contract, shall exceed the total contract price.  


36.3
Where the contract is terminated under condition 34 or condition 35 the Council may, during any notice period:-


(a)
Direct the Contractor, where the supply of Goods has not been commenced, to refrain from commencing such supply or where the supply has been commenced, to cease same immediately;


(b)
Direct the Contractor to complete in accordance with the contract the supply of all or any of the Goods, or any part or component thereof, which shall be paid at the agreed contract price or, where no agreement exists at a fair and reasonable price.


37
Data Protection


The Contractor shall take such technical and organisational measures as are necessary to comply with the seven data principles as set out in Part 1, and amplified in Part 2, of Schedule 1, to the Data Protection Act 1998.


38
Royalties and Licence Fees


The Contractor shall ensure that all royalties, licence fees or similar expenses in respect of all intellectual property used in connection with the contract has been paid and are included within the contract price.


39
Retention of Documentation


The Contractor shall retain, produce and require (and explain as necessary) such accounts, documents (including working documents) and records as the Council may request in connection with the contract, at any time during the contract and for a period of two years from the date of expiry or termination or such longer period as may be agreed between the Council and the Contractor in writing at or before the commencement of the contract; and afford such facilities as the Council may reasonably require for its representatives to visit the Contractor’s premises and examine the records under this condition.


40
Transfer of Responsibility


40.1
In the event that a different organisation is required to take over the supply of the Goods at the expiry or termination of the contract, the Contractor shall co-operate the transfer, under arrangements to be notified to him by the Council.


40.2 Transfer shall be arranged between the Council and the Contractor so as to reduce 




to a minimum any interruption in the supply of the Goods.


41 
Bankruptcy, Etc


The Council may at any time by notice in writing summarily determine the Contract without compensation to the Contractor in any of the following events:-


(a) The Contractor being an individual or where the Contractor is a firm, any partner in that firm, shall at any time become bankrupt, or shall have a receiving order or administration order made against him, or shall make any composition or arrangement with or for the benefit of his creditors, or shall make any Conveyance or Assignment for the benefit of his creditors or shall purport to do so, or if in Scotland, he shall become insolvent or not our bankrupt, or any application shall be made under the Insolvency legislation for the time being in force for sequestration of his estate, or a trust deed shall be granted by him for behalf of his creditors;


(b) If the Contractor, being a company, shall pass a resolution, or the Court shall make an order, that the Company shall be wound up, or if a receiver or manager on behalf of a Creditor shall be appointed, or if circumstances shall arise that entitle the Court or a creditor to appoint a Receiver or Manager which entitle the Court to make a winding up order; Provided always that such determination shall not prejudice or affect any right of action or remedy which shall have accrued or shall accrue thereafter to the Council;


42 
Discrimination


The Contractor shall not unlawfully discriminate within the meaning and scope of the provisions of the Race Relations (NI) Order 1997, Sex Discrimination (NI) Order1976 (as Amended), Fair Employment and Treatment (NI) Order 1998 and the Disability Discrimination Act 1995 and shall take all reasonable steps to ensure that all servants, employees or agents of the Contractor and all Sub-Contractors employed in the execution of the Contract do not unlawfully discriminate. This Condition shall not in any way relieve the Contractor of his general obligations to comply with any legislative requirements as provided in the Contract.


43
Corrupt Gifts and Payments of Commission  


43.1 
The Contractor shall not receive or agree to receive from any person, or offer or agree to give to any person, or procure for any person any gift or consideration of any kind as an inducement or reward for doing or not doing anything, or for showing favour or disfavour to any person in relation to the Contract or any other contracts for the Council. 


43.2 
The Contractor shall not conspire with any person to do any of the acts mentioned in Condition 43.1.


(a) 
Breach by the Contractor of this Condition or;


(b) 
Commission of an offence by the Contractor under the Prevention of Corruption Act 1889-1916 or Section 46-47 Local Government Act (NI) 1972 in relation to this or any other Contact with the Council; shall entitle the Council to terminate the Contract and recover from the Contractor the amount of any loss resulting from such termination and recover from the Contractor the amount or value of any such gift, consideration or commission. 


43.3 The decision of the Council in relation to this condition shall be final and conclusive.


44
Severability



If any provision of these conditions is held invalid, illegal or unenforceable for any reason by any Court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of the Contract shall continue in full force and effect as if the Contract had been executed with the illegal, invalid, wrong or unenforceable provision eliminated.  In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Contract, the Council and the Contractor shall immediately commence negotiations in good faith to remedy the invalidity.


45
Waiver


45.1 The failure of the Council or the Contractor to exercise any right or remedy shall not constitute a waiver of that right of remedy.


45.2 The waiver shall be effective unless it is communicated to either the Council or the Contractor in writing.


45.3
A waiver of any right or remedy arising from a breach of contract shall not constitute a waiver of any right or remedy arising from any other breach of the contract.


46
Rights of Third Parties



Nothing in this contract confers or purports to confer on any third party any right to enforce any term of the contract.


47
Conflict of Provisions



Where there is any conflict between any terms and conditions of the Contractor and these Conditions, these Conditions will prevail.


48
Amendment to these Conditions


These Conditions may be amended by agreement of the Council and Contractor, such agreement to be evidenced in the Articles of Agreement.


